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California Rules of Court, rule 8.1115(a), prohibits courts and parties from citing or relying on opinions not certified for publication or ordered published, except as specified by rule 8.1115(b).  This opinion has not been certified for publication or ordered published for purposes of rule 8.1115.  

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

THIRD APPELLATE DISTRICT

(Sacramento)

	SANDI PALMER,



Plaintiff and Appellant,


v.

STATE FARM GENERAL INSURANCE COMPANY,



Defendant and Respondent.


	C057971

(Super. Ct. No. 04AS01198)





Plaintiff Sandi Palmer brought suit against defendant State Farm General Insurance Company inter alia for breach of contract and for breach of the implied covenant of good faith and fair dealing, seeking the costs of remediation and restoration of her real and personal property caused by water damage from a burst dishwasher hose.  The parties mediated the dispute and agreed to settle the matter by submitting Palmer’s contract claims to a binding “high/low” arbitration.  The settlement was memorialized in a handwritten settlement agreement.  It provided that “[t]he parties agree to a binding arbitration with a low of $14,000 and a high of contractual damages up to and including the applicable policy limit.”


State Farm prepared a further written agreement, as contemplated by the agreement executed at the mediation, but Palmer refused to sign it.  State Farm sought to enforce the further written agreement pursuant to Code of Civil Procedure 664.6.
  The trial court ruled on the “review of the declarations and evidence submitted” that the “parties agreed to a high/low arbitration proceeding, with a low of $14,000 and a high ‘up to and including the applicable policy limit’, not twice the policy limit as plaintiff now claims.”  

Palmer argues on appeal that the parties agreed that she was entitled to recover up to the applicable policy limits of her insurance policy on each of her two potential claims and asserts that “there was no substantial evidence to support the trial court’s enforcement of the [further written] settlement agreement” and that such enforcement amounted to an impermissible reformation of the settlement agreement executed at the mediation.  


The trial court resolved whatever ambiguity existed in the settlement agreement by review of the declarations of the parties.  We find that substantial evidence supports the judgment.  (Parsons v. Bristol Development Co. (1965) 62 Cal.2d 861, 865.)  Accordingly, we shall affirm the judgment.

FACTUAL AND PROCEDURAL BACKGROUND


In March 2004, Palmer sued State Farm for, among other things, breach of contract and breach of the implied covenant of good faith and fair dealing.  


In February 2007, the parties mediated the dispute before Donald S. Walter and agreed to settle the matter by submitting Palmer’s contract claims to binding arbitration.  The settlement was memorialized in a handwritten “SETTLEMENT AGREEMENT” drafted by Walter.  It provides in pertinent part:  “The parties agree to a binding arbitration with a low of $14,000.00 and a high of contractual damages up to and including the applicable policy limit.  It is agreed there are two potential claims.  Defendant will pay the cost of the arbitration.  [¶]  The parties waive the provisions of [the] California Evidence Code relating to mediation confidentiality, rendering this agreement enforceable pursuant to . . . section 664.6.”  (Italics added.)


The agreement also provides that State Farm “will prepare a release and dismissal for execution upon receipt of said consideration” and “pay an additional 40% of the awarded contractual damages” if Palmer prevails.  The parties further agreed that “there will be a further written agreement regarding the arbitration procedures including selection of the arbitrator.”  


State Farm prepared a further written agreement and sent it to Palmer on March 1, 2007.  Paragraph 3 of the “AGREEMENTS” section of that document reads as follows:  


“3.
In consideration of all promises, covenants, and agreements contained herein, the Parties agree that the amount to be paid by State Farm in settlement of this matter shall be determined via a binding ‘high-low’ arbitration, on the following terms:



“a.
Arbitration of Contractual Claims Only, All Other Claims Released:  Palmer and State Farm will conduct a streamlined binding arbitration of her contractual claims against State Farm only, before a mutually agreed upon arbitrator, as soon as is mutually convenient.



“. . . . . . . . . .



“c.
‘Guaranteed Low’:  Palmer shall be paid no less than Fourteen Thousand Dollars ($14,000.00), regardless of the amount of any award by the arbitrator.  The arbitrator will not be informed of the Guaranteed Low, but shall be apprised of the terms and conditions of the Policy, including applicable Policy limits of liability.



“d.
Arbitration Award Limit:  The arbitrator shall not be empowered to award any more than and shall not award any more than, nor shall State Farm be liable to pay any more than, the applicable contractual policy limits, after set off for all amounts already paid.”  


The agreement also required that Palmer release and discharge the claims of her children and indemnify State Farm and its affiliates “against any and all liens, claims and other rights that may be asserted by any person . . . against the amount paid in settlement of the Claims or Action or against any recovery by Palmer in the Action.”


In August 2007, after it became clear that Palmer would not execute the further written settlement agreement, State Farm filed a motion to compel entry of judgment pursuant to the terms of that agreement.  Palmer opposed the motion.  While she did “not oppose enforcement of the original [February 22, 2007] settlement agreement,” she argued the further written settlement agreement did “not accurately reflect the settlement.”  In particular, she argued that the further written settlement agreement (1) “deleted the reference to the ‘high’ being the policy limits on two claims,” and instead, “stated that the ‘high’ was only one set of policy limits (i.e. approximately $200,000 as opposed to more than $400,000)”; (2) “limited the ‘high’ amount of the award to deduct the ‘amounts already paid’ during the claim”; (3) “required [her] to release and waive all the claims of her ‘children’”; and (4) “required [her] to sign an indemnification agreement that was never discussed or disclosed during the mediation.”


State Farm filed declarations opposing Palmer’s reading of the settlement agreement.  


The trial court agreed with three of Palmer’s four arguments and ordered that the further written settlement agreement be revised to omit the set off and indemnification provisions, as well as the provision requiring her to release and discharge the claims of her children.  The court disagreed, however, with Palmer’s assertion that the further written settlement agreement failed to reflect the parties’ agreement that the “high” amount of the award “would be two claims with two sets of policy benefits.”  The court explained that “[t]he parties agreed to a high/low arbitration proceeding, with a low of $14,000 and a high [of] ‘up to and including the applicable policy limit’, not twice the policy limit as [Palmer] now claims.  Although the settlement agreement [executed at the mediation] does reference two claims, it does not state, nor does the court interpret it as meaning, that [State Farm] might be liable for ‘up to the applicable policy limit’ for each claim.  Instead, there are two claims, but the high will not exceed the ‘applicable policy limit,’ which is $200,000.”  Accordingly, the court ordered that the parties execute the further written settlement agreement as amended per the court’s order and that Palmer dismiss State Farm from the action.  


Thereafter, Palmer refused to execute the amended further written settlement agreement or to dismiss State Farm, and on November 15, 2007, the trial court entered judgment “pursuant to the terms of the parties’ Settlement Agreement” and dismissed State Farm with prejudice.  

DISCUSSION


Section 664.6 provides in pertinent part:  “If parties to pending litigation stipulate, in a writing signed by the parties outside the presence of the court . . . for settlement of the case, . . . the court, upon motion, may enter judgment pursuant to the terms of the settlement.” 


“A settlement agreement is a contract, and the legal principles which apply to contracts generally apply to settlement contracts.”  (Weddington Productions, Inc. v. Flick (1998) 60 Cal.App.4th 793, 810-811.)  “It is . . . solely a judicial function to interpret a written instrument unless the interpretation turns upon the credibility of extrinsic evidence.  Accordingly, ‘An appellate court is not bound by a construction of the contract based solely upon the terms of the written instrument without the aid of evidence [citations], where there is no conflict in the evidence [citations], or a determination has been made upon incompetent evidence [citation].’  [Citations.].”  (Parsons v. Bristol Development Co., supra, 62 Cal.2d at p. 865.)  “Where, as here, the interpretation of a contract turns on the credibility of conflicting evidence, the trier of fact must determine the meaning of language in the contract.  (Morey v. Vannucci (1998) 64 Cal.App.4th 904, 912-913[].)  If substantial evidence supports that interpretation, we will not overturn it on appeal.  (Roden v. Bergen Brunswig Corp. (2003) 107 Cal.App.4th 620, 625[].)”  (Benach v. County of Los Angeles (2007) 149 Cal.App.4th 836, 847; see California Nat. Bank v. Woodbridge Plaza LLC (2008) 164 Cal.App.4th 137, 142.)   

Palmer does not dispute that a settlement occurred or that the terms of the settlement are memorialized in the settlement agreement executed at the mediation.  Rather, she contends the trial court’s interpretation of a term of the settlement, embodied in the judgment, as limiting the “high” amount of the arbitration award to “‘the applicable policy limit’, [and] not twice the policy limit” is not supported by substantial evidence and amounted to an impermissible reformation of the settlement.  


As previously discussed, this case involves the construction of the settlement agreement executed at the mediation.  That agreement expressly limits the arbitration award to “a high of contractual damages up to and including the applicable policy limit.”  (Italics added.)  While the agreement also states that “there are two potential claims,” it does not state that State Farm could be liable for “up to the applicable policy limit” for each claim.  As the trial court found, “Instead, there are two claims, but the high will not exceed the ‘applicable policy limit,’ which is $200,000.”
  We agree.


The trial court’s interpretation is supported by declarations submitted by State Farm in support of its motion.  In his declaration, State Farm’s counsel Douglas Wood, who represented State Farm at the mediation, states that the parties agreed that Palmer “would recover from State Farm the greater of the ‘Guaranteed Low’ payment of $14,000.00 or the amount of the arbitrator’s award up to the applicable Policy limits of liability . . . .”  In his declaration, the mediator Donald Walter represents that paragraph 3, subdivision (d) of the further written settlement agreement specifying the “Arbitration Award Limit” “accurately reflect[s] the results of the negotiations and final compromise agreement of the parties at the February 22, 2007 mediation.”


We also reject Palmer’s assertion that the trial court unilaterally reformed the settlement by entering judgment pursuant to the terms of the further written settlement agreement.  The further settlement agreement upon which judgment was entered provides in pertinent part:  “Arbitration Award Limit:  The arbitrator shall not be empowered to award any more than and shall not award any more than, nor shall State Farm be liable to pay any more than, the applicable contractual policy limits.”  This provision conforms with the parties’ initial agreement to limit the arbitration award to “a high of contractual damages up to and including the applicable policy limit,” as determined by the trial court.  Thus, contrary to Palmer’s assertion, the trial court did not “rewrite” or “reform” the parties’ settlement.  Rather, by entering judgment pursuant to the terms of the further settlement agreement, the court merely enforced the written settlement reached by the parties at the mediation.
  As section 664.6 provides, “If parties to pending litigation stipulate, in a writing signed by the parties outside the presence of the court . . . for settlement of the case, . . . the court, upon motion, may enter judgment pursuant to the terms of the settlement.”  That is precisely what the court did here.

DISPOSITION


The judgment is affirmed.  State Farm shall recover its costs on appeal.  (Cal. Rules of Court, rule 8.278(a)(1).)







    BLEASE       , Acting P. J.

We concur:



    SIMS           , J.



    BUTZ           , J.

�    Further undesignated statutory references are to the Code of Civil Procedure.


�    The insurance policy is not part of the record on appeal.  Accordingly, we are precluded from examining the language of the policy itself.


�    Subdivision (d) provides:  “The arbitrator shall not be empowered to award any more than and shall not award any more than, nor shall State Farm be liable to pay any more than, the applicable contractual policy limits, after set off for amounts already paid.” 


	Palmer’s assertion, raised for the first time on appeal, that Walter’s declaration is inadmissible is not well taken.  First, by failing to object to the admission of Walter’s declaration below, she forfeited the issue on appeal.  (Evid. Code, § 353.)  Moreover, by executing the settlement agreement on February 22, 2007, she agreed to “waive the provisions of [the] Evidence Code relating to mediation confidentiality       . . . .”  In any case, the trial court’s interpretation of the settlement agreement is supported by substantial evidence even without Walter’s declaration.  


�    Because the trial court did not reform the settlement, Palmer’s claim that she was “denied the right to a fair hearing when the court reformed the [settlement] on its own motion” also fails.
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