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SLIDE 1:  the cognitive biases that effect our negotiations
If you know your enemies and know yourself, you will not be imperiled in a hundred battles; if you do not know your enemies but do know yourself, you will win one and lose one; if you do not know your enemies nor yourself, you will be imperiled in every single battle. Sun Tzu (c. 6th century BC) Chinese General, military strategist, from The Art of War.
SLIDE 2 WE’RE GOING TO TALK ABOUT

· A THEORY OF THE MIND 

· the THREE cognitive biases that interfere with our ability to negotiate the best deal 
· THREE really good ways to combat those biases 
· And TWO ways to consistently get the better deal 
SLIDE 3 What’s the Theory of the Mind?  

· We’re not the biggest or the strongest, we’re not the most physically ferocious; we’re not the scariest – many animals survived by becoming bigger

· We survived by becoming bigger too – not individually bigger – collectively bigger
· Because teamwork, persuasion, and manipulation were critical to our survival, we came to view the entire world in terms of motivations

· This is so thorough going that we often ascribe motivations to inanimate objects

· I lost the script for this presentation yesterday and while searching for on my computer it said “stupid computer” on many occasions

SLIDE 4  We learned to peer into someone else’s mental life 

· So we can make predictions about their behavior

· Convince, persuade or manipulate them into doing something we want them to do

· So that we can coordinate our activities

· THEORY OF THE MIND:  WE ARE CREATURES WHO THINK IN TERMS OF OTHER PEOPLE’S MOTIVATIONS AND INTENTIONS

· WE ARE CREATURES WHO ARE CONSTANTLY READING THE WORLD IN AN EFFORT TO DETERMINE WHAT IS SAFE AND WHAT IS DANGEROUS
SLIDE 5 We are among the very few CREATURES who can be suspicious of the motivations of others; the only ones who know that others HAVE MINDS OF THEIR OWN
· We picked up some bad cognitive habits – some predictably misleading ways of thinking – in the process
SLIDE 6 Social scientists call these universal ways of thinking about what motivates other people COGNITIVE BIASES; they are Knee jerk analytic responses to our environment and the behavior of our fellows 

SLIDE 7 Certain cognitive biases interfere with our ability to negotiate a good settlement
We’re going to talk about three of the most common biases that 

· prevent us from influencing others 

·  make us subject to their influence; 

·  interfere with our case analysis; 

· confound our attempts to learn the true needs and desires of others; and, 

· prevent us from achieving the best settlements possible for our clients 

THOSE 3 BIASES ARE:

· CB 1: Reactive devaluation – A TENDENCY TO DEVALUE AND RESIST ANYTHING THE OTHER SIDE HAS TO OFFER OR ASK OF US
· CB 2:  Confirmation bias – A TENDENCY TO USE NEW INFORMATION TO CONFIRM OUR EXISTING VIEW OF THE WORLD 
· CB 3:  Clustering illusion – A TENDENCY TO MAKE MEANING OUT OF MEANINGLESS PATTERNS
SLIDE 8  We’re going to talk about how these biases work; the ways in which they interfere with our ability to negotiate the best settlement possible and the ways in which we can avoid their ill effects.  
SLIDE 9 We’re also going to talk about two negotiation specific biases that can make us subject to influence or empower us to influence our negotiation partners:

· ANCHORING AND FRAMING
· Before we do that; we’re going to step back for a minute to ask ourselves what are the most important facts we want to know prior to a negotiation session

SLIDE 10 What are they thinking?

· What’s their bottom line; Are they withholding evidence that supports or undermines their case; What do they really need; How do they value their case & their chances of winning; How do they value the items they have to trade with us; How do they value the items we have to trade with them
SLIDE 11 In controlled experiments, Only seven percent of negotiators sought information that would have revealed opponent’s true goals when it would have been dramatically helpful to do so

· What type of information  might that be?

· Here’s an example from my practice of how ASKING QUESTIONS ABOUT ONE SIDE’S MOTIVATIONS DRAMATICALLY HELPED THE NEGOTIATION
· The plaintiff’s “bottom line” on resolving a debt owed by a physician group to an insurance carrier was controlled by a physician board member’s settlement with the same carrier for the same debt

· Why was that important – it confirmed to the defendant that the plaintiff was not lying about its bottom line; IT could be verified; It suggested that the resolution was “fair” – a sort of “most favorable nation” settlement; The strategic disclosure of this fact settled a case that would probably ended in impasse; And the defendant felt the agreement was fair
SLIDE 12 Here’s another fact that should trouble you in light of our failure to ask questions about your opponent’s motivations, reasons and interests (needs & desires) your belief about their bottom line will have more influence on the outcome of the negotiation than any other factor
SLIDE 13 BIG QUESTION MARK

So we want to return to the COGNITIVE BIASES THAT KEEP US FROM ASKING THOSE QUESTIONS
· REACTIVE DEVALUATION – OUR TENDENCY TO DEVALUE AND RESIST ANYTHING THE OTHER GUY HAS TO SAY
· CONFIRMATION BIAS – OUR TENDENCY TO INTERPRET OTHERS’ BEHAVIOR CONSISTENTLY WITH existing views;  AND, 
· CLUSTERING ILLUSION – OUR TENDENCY TO EXPLAIN THE  WORLD BASED UPON matters THAT ARE MEANINGLESS
SLIDE 14 You recognize this guy; he’s opposing counsel  The COGNITIVE BIAS we associate with the devil is called REACTIVE DEVALUATION:

· The tendency to discount as unworkable, unworthy, wrong or even sinister any suggestion from the opponent, just because the opponent is the source of the idea

· THE FIRST ATTORNEY I EVER WORKED FOR TAUGHT ME TO USE THIS BIAS

· “does the other side want it,” he’d asked me; yes; “then the answer is ‘no’”

· That’s an unsophisticated use of the bias, but it does influence our behavior more subtly

SLIDE 15 Prevents us from asking questions that can reveal our opponent’s interests

· What do they want/need

· What do they have of value

· How do they value it

· How do they value what we have

· Why do they want what they are seeking

They’re lying to us & trying to manipulate us

We won’t listen

SLIDE 16 Reactive devaluation solutions
·  ask diagnostic Q’s :  questions to ascertain other side’s interests, priorities, preferences & motivations
· Interests

· Needs and reasons for positions -- Need $100K to design new trademark

· Priorities
· trade design less important than renegotiation of royalty agreement
SLIDE 17 confirmation bias

OUR tendency to search for and interpret information in a way that confirms our preconceptions:  
THEORY OF MIND:  WE SEARCH OUR ENVIRONMENT TO ASCERTAIN PEOPLE’S MOTIVATIONS AND INTENTIONS 
· If you’ve ever searched through a deposition transcript for the “killer” question in which the plaintiff admitted he hadn’t really suffered emotionally from her injury or the landlord conceded the premises were dangerous – you know the sick feeling you get when you realize confirmation bias has been at work

SLIDE 18 how confirmation bias interferes

You DIDN’T get it nailed down; it felt like you did at the time because you interpreted an ambiguous provision favorably to you

· Just the other day this happened in a settlement negotiation for a dangerous premises lawsuit

· The plaintiff’s attorney based some of her case on the fact that the other side had not removed the dangerous condition

· “they did,” I said, coming back to report the news in response to the plaintiff’s request that they pay her $X AND fix the problem

· “then they lied in discovery,” she said . . . 

· When I returned to the defense caucus the attorney had the RFA out – they asked if we’d repaired the dangerous condition; we denied it because we didn’t consider it dangerous.

· CONFIRMATION BIAS

SLIDE 19 Problem:  confirmation bias

· Solutions

· Neutral third party

· Instead of evaluating, I try to give the other side the experience that I base my evaluation on and let them draw their own conclusions; obviously, this is a means of evaluating because I coach and prepare the parties for the joint story-telling session

· Story telling

· Often put parties together if they haven’t met; when sitting across the table from one another, the actual story told by one of the parties – if told sincerely – tends to eliminate misimpressions formed by confirmation bais. 

· Defamation case – story of the pet shop owners loss based on the defendant’s posting something possibly untrue on a web site – RIPPEDMEOFF.COM – was more believeable when told in person than as alleged in complaint where points can be picked apart.  
SLIDE 20 clustering illusion:  in the absence of information, we make stories up based upon patterns we think we see

SLIDE 21 problems from clustering
· Raises necessary caution to the level of irrational paranoia 

· Inhibits ability to “read the mind” of our enemy 

· Prevents us from accurately 
· assessing perils 

· ACCESSING opportunities 
· I experienced the danger of clustering was in mediating a lemon law case

· All documentation showed it was a lemon

· Mfrtr rep had told himself another story

· 2 gay men + hadn’t driven RV much = buyer’s remorse

· Real story:  2 men approaching retirement, buy mobile home FOR retirement

· MFRTR couldn’t bring himself to take the RV back

· How we resolved this problem later
SLIDE 22 solving clustering with strategic joint sessions
· Put parties together with stated purpose being the mfrtr’s belief that if the parties could complain to him & he was remorseful, understanding, they would drop their demand

· My purpose slightly different:  I knew that one of the two plff’s, Jim, was a retired G.I. as was the mftr’s rep:  I thought a little “small talk” might defeat the “gay buyer’s remorse” narrative the mftr had made up

· When I said, hey, both Jim and John were G.I.’s, the asked one another’s units.  In Saigon at same time; hung out in same bar.  Clustering illusion shattered – case quickly settled

Same thing happened in patent infringement case when parties got together & defendant told his own story of having his product design ripped off – fellow feeling persuaded parties to come back for a second day – settled  – this also diminishes reactive devaluation

SLIDE 23 BIG QUESTION MARK:  
HOW DO WE INFLUENCE OTHERS AND AVOID THEIR INFLUENCE
SLIDE 24  Now we’re going to talk about two cognitive biases that we can immediately use in our next settlement negotiation to enhance our ability to influence our bargaining partner and to diminish his ability to influence us.  ANCHORING AND FRAMING
SLIDE 25  anchoring:   We tend to be influenced by any number that enters the negotiation environment -- Judges, car mechanics & real estate agents all influenced by damage estimates; value estimates and list prices:  

· With every one of these examples, the individual who would be asked to estimate the value of something was “primed” with a number

· Judges were given a damage estimate; car mechanics were presented with the “owners’” judgment as to value and the real estate agents were given a list price.

· Two groups – one high – one low

· Those given the high list price – evaluated high; those given the low value judgment – evaluated low and those given a high damage estimate evaluated high – often by many magnitudes

· All DENIED THE EFFECT

· All POINTED TO NEGATIVE OR POSITIVE CHARACTERISTICS THAT JUSTIFIED ESTIMATE

· Social scientists say the low or high “priming” numbers cause the subjects to focus on the strengths or weaknesses of the thing – there’s no debate about this effect.  It is strong and universally acknowledged

SLIDE 26 WHAT DO WE DO:  MAKE FIRST OFFER
· We make it aggressive
· The mediator can soften it
· If it’s not completely outrageous – undermining our credibility – IT WILL SET THE BARGAINING RANGE AND INFLUENCE ALL SUBSEQUENT OFFERS AND COUNTERS
SLIDE 27 counter effect -- Tie yourself to the mast like Ulysses did – he KNEW he might not be able to resist so he prepared himself in advance

· Have a strong bottom line – to be moved only in extraordinary circumstances

· Create a false anchor for yourself

· Make your false anchor concrete so it will truly anchor you – 2/3rd of authority or 1/3 higher than you want

· And NEVER tell the mediator your bottom line

· Don’t tempt me to take advantage of the weaker player to settle the suit

SLIDE 28:  framing

· based on same principle as anchoring – our tendency to be influenced by just about anything – particularly in circumstances of uncertainty
· In a post-scarcity society, the value of things is subject to wild fluctuation

SLIDE 29 a means of influencing another’s perception by narrowing the ways in which an item or an idea can be characterized 
SLIDE 30 the research 

· How tall was the basketball player  79 inches

· How short was the basketball player?  69 inches

· 10 inch difference
· How long was the movie?  199 minutes

· How short was the movie?  130 minutes

· 60 minute difference

Slide 31:  how to use it

· language that emphasizes position

·  buyer uses words of diminishment

·  seller uses words of increase

· reframe losses as gains & gains as losses

· don’t frame too early or you may lose opportunities
· Use in reason-giving

· Present losses as gains

· Label your concessions 

· Demand reciprocity
SLIDE 32 The victor is not the tallest or the fastest or the fiercest

The victor is the one who knows himself and who is willing to look past his knee-jerk responses to see who is enemy truly is. 

If you know your enemies and yourself, you will not be imperiled in a hundred battles.
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