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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
LAREDO DIVISION

JENAE SHANKS,

Plaintiff,

VS. CIVIL ACTION NO. L-07-55

SWIFT TRANSPORTATION CO. INC,

w) W W W W W W W

Defendant.

OPINION AND ORDER

Now pending is Defendant’'s Motion to Compel Arhiiba and Dismissal or
Abatement of Suit Pending Arbitration. [Dkt. N&5]3 Also pending are Defendant’s
Motions to file a sur-sur-reply and to strike ponts of Plaintiffs’ sur-reply. [Dkt. Nos.
52-53]. Finally, the parties have filed varioustmns pertaining to discovery, the state
of the pleadings, expert testimony, and summargnueht. [Dkt. Nos. 64, 69, 71, 74-
76]. Upon review of the parties’ briefs, the faoft¢he case, and the governing law, the
Court GRANTS the motion to compel arbitration and orders thhits tcase be
DISMISSED with pregudice. All other pending motions ai2ENIED as moot.

. FACTS AND PROCEDURE

This lawsuit arises out of a motor vehicle accidénat resulted in the death of
Joseph Shanks, Il (“Mr. Shanks”), a truck driveaitbee who was employed by
Defendant Swift Transportation Company (“Swift’Mr. Shanks died on December 7,
2006 as a result of injuries sustained when heejaded from the cab of a Swift truck

driven by Stephen Borne, a Swift employee. Asraqahis employment with Swift, Mr.

! This matter was initially referred to Magistratelde Saldafia for Findings of Fact and Recommentatio
of Law. [Dkt. No. 36]. By agreement of the Judgasch matter is no longer referred.
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Shanks had signed an employee welfare benefit plamided by Swift under ERISA
(“the Plan”). Article Il of the Plan is entitledEfigibility, Nature of Payments and
Arbitration of Injury-Related Disputes.” Section32 “Arbitration of Certain Injury-

Related Disputes,” states:

[T]he following claims or disputes must be subndttéo binding
arbitration under this Section 2.3:

(B) any legal or equitable claim or dispute by oithwrespect to a
Participant for any form of physical or psycholaicdlamage, harm or
death which relates to an accident . . . (including not limited to, claims
of negligence or gross negligence ... negligenirinditraining/
supervision/retention, emotional distress .. viwlation of any other
noncriminal federal, state, or other governmentahimon law, statute,
regulation or ordinance in connection with a jolated injury .. .). This
includes all claims listed above that a Participhas now or in the
future . ... This does not, however, include &ygal or equitable claim
under ERISA for benefits, fiduciary breach, or otlpeoblem or relief
solely relating to benefits payable under this Pldme determination of
whether a claim is covered by this Section shatloabe subject to
arbitration under this Section. . ... These fmions also apply to any
claims that may be brought by a Participant's sppushildren,
beneficiaries, representatives, executors, admatiss, guardians, heirs
or assigns. This binding arbitration will be tledesand exclusive remedy
for resolving any such claim or dispute.

Article Il of the Plan is titled “Benefits.” Sdon 3.2, “Death Benefits,” states:

In the event that a Participant dies as the direalie, and independent
result of, and within 365 days of, an Injury, thiwe Plan shall pay such
Participant’s beneficiary a Death Benefit equal$tb0,000.... The
Death Benefit shall be paid to the Participant' si@eiary as follows: (i)
20% of the benefit shall be pain in a lump sum gaayment as soon as
administratively possible following the death oktPRarticipant and the
determination of the proper Beneficiary; and (e tremainder of the
benefit shall be pain in 35 equal monthly instalinse (without
interest) . . ..

The Plaintiff is Janae Shanks, Mr. Shanks’s ex-vfBo sues as the next friend
of Keegan Takoda Shanks and Ty Alexander Shanks, 3¥lanks’s minor children

(“Plaintiffs”). Intervenors are Joseph Shanks, Ni.. Shanks’s father, and Martha June
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Lee (“Lee”), Mr. Shanks’s mother, who is also tlirénistratrix of Mr. Shanks'’s estate.
Plaintiffs filed suit on April 10, 2007 in Texasagt court, alleging negligence, negligence
per serespondeat superipand negligent maintenance. Swift removed the casMay
11, 2007. Intervenors first moved to join the @aton July 23, 2007. Plaintiffs did not
object, and Intervenors’ motion was granted on At@, 2007.

Plaintiffs brought an action for wrongful death endhe Texas Civil Practice and
Remedies Code (“the Code”). [Dkt. No. 1, Ex. B I 2 Plaintiffs seek exemplary
damages pursuant to chapter 41 of the Code, andeAKXVI, Section 26 of the Texas
Constitution, to compensate them for “loss of pémynsupport, consortium, services,
society, advice, comfort, counsel, familial relasbip, love, affection, solace and
services,” as well as their own “extreme mentalussty” [Dkt. No. 1, Ex. B § 17].
Plaintiffs also seek compensation for the childsemture medical treatment, counseling,
and loss of inheritance. Id[]. Like Plaintiffs, Intervenors seek to recoverr fihe
wrongful death of their son, which they allege wasised by Swift's negligence. [Dkt.
No. 10 19 1-2]. However, Lee, suing in the capacftadministratrix of Mr. Shanks’s
estate, also sues under the survival statute,T.of the Code, and seeks to recover for
Mr. Shanks’s physical injuries, pain and sufferinggntal anguish, lost earning capacity,
medical expenses, funeral expenses, and loss@fragjt of life. [d. 11 25-26].

On December 7, 2007, Defendant moved to competration. [Dkt. No. 35].
Plaintiffs and Intervenors opposed such motionkt[o. 37]. Defendant filed a reply
brief, [Dkt. No. 39], to which the Magistrate Judgelered a sur-reply. [Dkt. No. 47].

Plaintiffs and Intervenors filed such sur-reply épril 14, 2008. [Dkt. No. 49].

2 Plaintiffs originally pleaded that such cause cfian arose under § 72.021 of the Code. Howeveés, i
apparent that Plaintiffs seek wrongful death basgefivhich arise under 8§ 71.00&eeTex. Civ. Prac. &
Rem. Code Ann. 8§ 71.004 (wrongful death stat®)021 (survival statute) (Vernon 2007 supp.).
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Defendant then moved for leave to respond to theeply, and also moved to strike
portions of the sur-reply. [Dkt. Nos. 52-53].
. DISCUSSION

After discussing the applicable law, the Court dodes that the law of Texas, not
federal law, governs this dispute. The Court hdlist under Texas law, all claims
asserted in this dispute must be submitted toratlmh and the case dismissed.

A. Jurisdiction and Choice of Law

Jurisdiction in this case is founded on diversityctizenship. See28 U.S.C.
8§ 1332. All parties aligned as plaintiffs—the dnén, Jenae Shanks, Intervenors, and
Mr. Shanks—are citizens of Texas. Swift is incogted in Nevada and has its principle
place of business in Arizona. Therefore, the rgtpicomplete diversity existSee, e.q.
Getty Oil Corp. v. Ins. Co. of N. An841 F.2d 1254, 1258 (5th Cir. 1988). Under the
Erie doctrine, to the extent that the United StatessBtution or an Act of Congress
provides substantive law governing the pending ensittsuch law is controlling Erie
R.R. Co. v. Tompkins304 U.S. 64, 78 (1938). However, in the absevicéederal
positive law or a federal procedural rule governinhg outcome of a dispute, a district
court must apply the substantive law of the fortates and federal procedural lavd. at
78; see alsdasperini v. Ctr. for Humanities, In&618 U.S. 415, 427 (1996).

Generally, the arbitrability of a dispute is a reatof federal substantive law,
which displaces conflicting state la#Preston v. Ferrer __ U.S. |, 128 S. Ct. 978, 981,
983 (2008);Buckeye Check Cashing, Inc. v. Cardegbd6 U.S. 440, 445 (2006).

Notwithstanding this general rule, the Court haldghe next section that federal law
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does not control the current dispute, and therefbeeCourt will apply Texas law to
determine the question of arbitrability.

B. The Federal Arbitration Act Does Not Apply

The Federal Arbitration Act (FAA), 9 U.S.C. 88et seq. “compels judicial
enforcement of a wide range of written arbitrategreements.” Terrebonne v. K-Sea
Transp. Corp. 477 F.3d 271, 278 (5th Cir. 2007) (quoti@gcuit City Stores, Inc. v.
Adams 532 U.S. 105, 111 (2001)). However, Plaintiffgl dntervenors point to Section
One of the FAA, which provides that “nothing heremntained shall apply to contracts
of employment of seamen, railroad employees, oradhgr class of workers engaged in
foreign or interstate commerce.” 9 U.S.C. § 1.e Bupreme Court, applying the canon
of ejusdem generishas held that Section 1 exempts only contractengployment of
transportation workers from the FAAeeAdams 532 U.S. at 114-15, 119.

In a case cited with approval by the Supreme Caa¢ id.at 111, the Fifth
Circuit held that Section 1 “should be narrowly stvaed to apply to the employment
contracts of seamen, railroad workers, and anyraflass of workers actually engaged in
the movement of goods in interstate commerce irséime way that seamen and railroad
workers are.” Rojas v. TK Commc'ns, Ind7 F.3d 745, 748 (5th Cir. 1996) (quotation
omitted); see alsoTran v. Tex. Lincoln Mercury, IncNo. H-07-cv-1815, 2007 WL
2471616, at *5 (S.D. Tex. Aug. 29, 2007) (“Underfthri Circuit precedent, a
transportation worker is someone who works in thadportation industry—an industry
whose mission it is to move goods.”). The Fifthait has not addressed the issue, but
other circuit courts have held that truck driveal éinder this FAA exceptionSee, e.g.

Harden v. Roadway Package Sys.,, 1849 F.3d 1137, 1140 (9th Cir. 2001).
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Swift does not question that its drivers, such as $hanks, are “transportation
workers” within the meaning of Section 1 and Supre@ourt precedent. Instead, it
argues that the “Swift Transportation Co. Inc.ufgjPlan for Texas Employees” should
not be considered a “contract of employment,” bather “a separate agreement
providing for certain benefits incident to employmé& [Dkt. No. 39 { 1]. The Court
disagrees. As Plaintiffs note, the arbitrationeagnent is a part of a “mandatory
company policy” which Mr. Shanks signed as a coodibf being hired by Swift. [Dkt.
No. 49 | 3; Dkt. No. 35, Ex A, at 23]. MoreovdngtPlan only applies to employees
working in Texas and receiving a salary from Swiibkt. No. 35, Ex. A, at 10, 11, 23].
Given that the agreement was between Mr. Shanksh&nemployer, provided benefits
tied to continued employment, and was “mandatooybdoot, the Court easily concludes
that the Plan comprises a component of Shanks'samirof employment.SeeBrown v.
Nabors Offshore Corp339 F.3d 391, 394 (5th Cir. 2008Buckley v. Nabors Drilling
USA, Inc, 190 F. Supp. 2d 958, 960 (S.D. Tex. 20@2jd, 51 F. App’x 928, 2002 WL
31415106 (5th Cir. Oct. 8, 2002) (unpublishe@grr v. Transam Trucking, IncNo.
3:07-cv-1944-BD, 2008 WL 1776435, at *2 (N.D. Tédpr. 14, 2008)cf. Garza Nunez
v. Weeks Marine, IncCiv. No. 06-3777, 2007 WL 496855, at *3 (E.D. lE&eb. 13,
2007);Gilmer v. Interstate/Johnson Lane Cqrp00 U.S. 20, 25 n.2 (1991).

While the FAA does not require arbitration, the sften remains whether the
exemption of Section 1 operates as a form of rev@rgemption, so as to prohibit
arbitration of the dispute altogether. Plainlyddates not. The weight of authority shows
that even if the FAA is inapplicable, state arliitia law governs. SeeGarza Nunez

2007 WL 496855, at *7Valdes v. Swift Transp. Go292 F. Supp. 2d 524, 527-29
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(S.D.N.Y. 2003) (citing cases). Thus, where Secficof the FAA exempts a particular
contract from the FAA, the effect is “merely to Veathe arbitrability of disputes in the
excluded categories as if the [FAA] had never bemacted.” Valdes 292 F. Supp. 2d at
529 (quotingMason-Dixon Lines, Inc. v. Local Union No. 5623 F.2d 807, 809 (3d
Cir. 1971)). Thus, the Court must next considerifvargument that the Plan’s
arbitration clauses are enforceable under state law

The Court holds that the Plan is a “contract of kyipent” which covers Mr.
Shanks, a “transportation worker,” and is therefexempted from the FAA under 9
U.S.C. 8 1. Nevertheless, in the following sectitne Court holds that under Texas law,
the claims asserted in this case must be subndtbohding arbitration.

C. TexasLaw Requiresthat all Claimsbe Arbitrated

Given that the Court has jurisdiction of the digpptirsuant to 28 U.S.C. § 1332,
and the FAA does not control this case, the Cowrstnapply Texas law governing
arbitration agreementsSeeErie R.R, 304 U.S. at 78. Under both Texas law and the
FAA, a party seeking to enforce an arbitration agrent must show: (1) the existence of
a valid arbitration agreement, and (2) that th@r@araised fall within the scope of such
agreement. In re Kellogg Brown & Root, Inc.166 S.W.3d 732, 737-38 (Tex. 2005).
There is no presumption that an arbitration agregnsevalid, but if the movant proves
that it is valid, “[d]Joubts regarding an agreemsndtope are resolved in favor of

arbitration . . . .” Kellogg, 166 S.W.3d at 737 (emphasis in originage alsoBridas

% No party has addressed the issue of choice of ldawever, the Court easily finds that Texas chai:e
law rules mandate applying Texas law to this dispregardless of whether the Court characterizas &
contract or a tort action. Contractually, Mr. Skaand Swift have agreed that the Plan shall bermead

by Texas law in the absence of superseding fedkaral-which is presently the case. [Dkt. No. 37, Bx.
at 53];seeCates v. Creamerd31 F.3d 456, 462 (5th Cir. 2005) (noting thaxd®has adopted Restatement
(2d) of Conflicts of Laws); Restatement (2d) of @mts of Laws 8§ 187(1) (allowing parties to
contractually choose which state’s law shall goyerdlternatively, if the action sounds in tort, Xees
clearly meets the “most significant relationshipst SeeRestatement (2d) of Conflicts of Laws § 145.
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S.A.P.I.C. v. Gov't of TurkmenistaB45 F.3d 347, 354 n.4 (5th Cir. 2003) (“[T]he
purpose of the FAA was to make arbitration agredmas enforceable as other contracts,
not more s0.”) (citingrirst Options of Chi., Inc. v. Kapla®14 U.S. 938, 945 (1995)).

Normally, parties are only bound by arbitration egnents to which they are
signatories. SeeKellogg 166 S.W.3d at 738&f. Volt Info. Scis., Inc. v. Bd. of Trs. of
Leland Stanford Jr. Uniy.489 U.S. 468, 478-79 (1989) (“Arbitration . s.a matter of
consent, not coercion . . . ."). However, fedenmad state courts recognize that this rule is
not ironclad. SeeKellogg 166 S.W.3d at 738-39. While it is not always aemnt
whether such exceptions arise under state or fetdavathe Texas Supreme Court has
endeavored to achieve consistency with federal 1&e&eid. at 738. Consequently, the
Texas Supreme Court noted Kellogg that six general theories “may bind non-
signatories to arbitration agreements: (1) incarpon by reference; (2) assumption; (3)
agency; (4) alter ego; (5) equitable estoppel; @)dhird-party beneficiary.Id. at 739
(citing Bridas 345 F.3d at 356). Swift asserts (1) that PlHs&re estopped to avoid the
arbitration clause; (2) that they are third-pargnéficiaries of the Plan; or (3) that Mr.
Shanks had authority under Texas family law togai& his minor children to arbitrate
their claims.

1. Contractual Principles & Estoppel

The Court first considers whether Plaintiffs orelnenors are contractually bound
to arbitrate any or all of their claimsSeeKellogg 166 S.W.3d at 738. The Court
concludes that the survival claim and the claimdeath benefits brought pursuant to the

Plan must be arbitrated under the doctrine of tiibeaefits estoppel.
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a. Standard

Plaintiffs never signed the Plan, yet “a litiganhavsues based on a contract
subjects him or herself to the contract’s termi”re Home Corp.236 S.W.3d 761, 765
(Tex. 2007) (quotation omitted). In other wordader the genus of equitable estoppel,
the Texas Supreme Court recognizes a species krewtdirect benefits estoppel,”
pursuant to which “a non-signatory plaintiff seekihe benefits of a contract is estopped
from simultaneously attempting to avoid the corttsalburdens, such as the obligation to
arbitrate disputes.’Kellogg, 166 S.W.3d at 739n re Weekley Homes, L,A.80 S.W.3d
127, 131-32 (Tex. 2005 re Vesta Ins. Group, Inc192 S.W.3d 759, 761 (Tex. 2006).
The Supreme Court Weekleyinstructs that “whether a claim seeks a direcefiefrom
a contract containing an arbitration clause tummghe substance of the claim, not artful
pleading.” 180 S.W.3d at 131-32 (citations omitedf liability either “arises from the
contract or must be determined by reference tothig” claim must be arbitratedd. at
132. On the other hand, the claim is exempt frobitration “if liability arises from
general obligations imposed by lawlt. It is critical that a contract confer and govern
the rights at issue, as equity alone cannot ofaigjggant to arbitrate his disputdd. at
134. Moreover, “a meddlesome stranger cannot cbarpération by merely pleading a
claim that quotes someone else’s contratd.”

The WeekleyCourt acknowledged that the contours of directefienestoppel are
“not entirely clear.” 180 S.W.3d at 134. The c¢adacts help to illustrate how it applies
in practice. InWeekleyForsting contracted with Weekley for the condinrcof a home
which he intended to share with his daughter, VangBn, and her familyld. at 129.

Forsting alone executed a Purchase Agreement wmtlarhitration clause, and then
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transferred the home to a family trust. Von Bargeas heavily involved in decision-
making during the construction of the home, anérlalemanded that Weekley make
repairs when problems aroskel. Unsatisfied with the repairs, Forsting, Von Bargand
the family trust filed suit against Weekley. “Fomg and the trust asserted claims for
negligence, breach of contract, statutory actiamsl breach of warranty. Von Bargen
sued only for personal injuries,” i.e. asthma skeetbped due to allegedly negligent
repairs of the homeld. Focusing on Von Bargen’s conduct during the permce of
the contract, the Court found that Von Bargen haybt substantial benefits under the
Purchase Agreement by previously demanding repanseimbursement from Weekley.
Moreover, while Von Bargen did not sue in her cayaas trustee or beneficiary, any
recovery under the Purchase Agreement would “inoireer direct benefit . . . .'1d. at
133-34. The Court focused on Von Bargen’s condduating the performance of the
contract” as probative of an attempt to seek “sarisdl and direct” benefits under the
contract. Id. at 133, 134.

A recent opinion by a Texas Court of Appeals illasts the operation of the
doctrine of contract-based direct benefits estopgpein wrongful death and survival
claims. In re Jindal Saw Ltd.No. 01-07-1068-CV, _ S.W.3d __, 2008 WL 2186086
(Tex. App.—Houston [1st Dist], May 22, 2008, orgoceeding [mtn. for reh’g filed]).
The facts are as follows: Carlos Lara and Saw Pip8d entered into an employee
benefits agreement which included an arbitraticeawusé. 1d. at *1. The plan also
contained a clause that purported to bind Carldsesrs, beneficiaries, and assigns” to
arbitrate disputes.Ild. at *2. After Carlos died from work-related injes, his wife

Yvonne Lara sued Saw Pipes under a negligence ytheorvonne sued as the
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representative of Carlos’s estate, bringing a sahaction, but also as next friend of her
two children, bringing a wrongful death actioid.; seeTex. Civ. Prac. & Rem. Code
Ann. 88 71.004 (wrongful death), .021 (survivalle(don 2007 supp.kee alsKramer

v. Lewisville Mem’l Hosp.858 S.W.2d 397, 403 (Tex. 1993) (citations orditte
(discussing distinctions between wrongful death andvivorship actions). Saw Pipes
moved to compel arbitration. The trial court dehike motion, and Saw Pipes sought a
writ of mandamusJindal Saw 2008 WL 2186086, at *2.

The Court of Appeals held that the wrongful dedttinc was not covered by
Carlos’s arbitration agreement, but that the savolaim was. Id. at *8, *10. First
addressing the wrongful death claim, the court chdabat wrongful death plaintiffs are
sometimes said to “stand in the shoes” of the daae@garding the merits of their claim,
because their ability to recover against a givefertiant is “derivative” of whether the
decedent would have prevailed on a claim, had havad. Id. at *6 (citing Russell v.
Ingersoll-Rand Cq.841 S.W.2d 343, 345 (Tex. 1992y re Kepka 178 S.W.3d 279,
295-96 (Tex. App.—Houston [1st Dist.] 2005, no Pet. For example, if a plaintiff
contends that the defendant’s negligence causedeitedent’s death, the defendant may
raise defenses to the merits of the decedent'snclauch as the statute of limitations,
contributory negligence, or a release from liajpilitid. (citing Russell 841 S.W.2d at
347; Winkler v. Kirkwood Atrium Office Payk816 S.W.2d 111, 115 (Tex. App.—
Houston [14th Dist.] 1991, writ denied)). Nevetdss, a decedent’s arbitration
agreement does not bind parties to a wrongful deaihh because the action never
belonged to the decedent, but only arose as at i@sthle injured party’s deathld. The

suit compensates certain survivors for their lassis for the exclusive benefit of the
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surviving spouse, children, and parents of the algs#” 8§ 71.004(a). In sum, despite
asserting an action with “derivative” attributes, vaongful death claimant is not
contractually bound by the decedent's agreemerdriitrate claims arising from his
injuries. Jindal Saw 2008 WL 2186086, at *&ee alsdepka 178 S.W.3d at 293-96.

While wrongful death claims are not controlled bydacedent’s arbitration
agreements, survival claims are different. Thénclis for injuries to the decedent. By
operation of law, the decedent’s claim survives ‘fiavor of the heirs, legal
representatives, and estate of the injured pers@71.021(b). The action is “wholly
derivative” of the rights of the decedent; therefolany defensehat would have been
available against the decedent is available agairestplaintiffs in a survival action.”
Jindal Saw 2008 WL 2186086, at *9 (emphasis added) (ciftugsell 841 S.W.2d at
345). Consequently, a decedent’'s agreement tdratsbiclaims for personal injuries
binds those who sue in the capacity of heir, legpresentative, or administratoid.
Applying this distinction from the wrongful deathaim, theJindal Sawpanel held that
the survival claim for Carlos’s injuries brought lfyonne as estate representative had to
be arbitrated even though Yvonne never signedrthigaion agreementld. at *10.

Other state and federal courts in Texas have apphes distinction between
wrongful death and survival claims. kKepka the decedent’'s wife had signed an
arbitration agreement on her now-deceased husbabelslf, but solely in her
representative capacity. 178 S.W.3d at 293. Pipeas court found that this agreement
did not bind the wife when she sued in her indigidoapacity, as the wrongful death
claim was personal to hetd. at 294. The court distinguished this scenarionfane in

which a claimant seeks to “assert claims as thatesstrepresentative on the estate’s
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behalf,” in which case she would be bound by tHatr@tion agreement.ld. at 296.
Recently, a district court in the Eastern Disto€fTexas applied thEepkaanalysis and
denied a motion to compel arbitration, as the pi#snonly sought wrongful death
benefits on their own behalfPatterson v. Nexion Health, IncCiv. No. 2-06-cv-443,
2007 WL 2021326, at *3 (E.D. Tex. July 9, 2007)neTcourt specifically noted that the
plaintiffs were not bound by the arbitration clausscause they did not seek survival
benefits on behalf of the decedent’s estatd; see alsowWashburn v. Beverly Enters.-
Ga., Inc, No. CV 106 051, 2006 WL 3404804, at *6 (S.D. Qav. 14, 2006) (same).
b. Application to Wrongful Death and Survival Claims

In this case, Mr. Shanks signed a Plan which pispor the event of his death, to
oblige his “spouse, children, beneficiaries, repn¢stives, executors, administrators,
guardians, heirs or assigns” to arbitrate theimtéa Because it explicitly covers claims
brought by a “spouse” or “children,” the Plan habraader sweep than the arbitration
agreement indindal Saw which covered only Carlos Lara’s “heirs, bengifi@s, and
assigns.” See2008 WL 2186086, at *2. Nevertheless, Plaintifésrer signed the Plan,
and were not in contractual privity with Swift. der basic contract principles, Mr.
Shanks could not sign away others’ righeeid. at *9 (“Carlos had the power to bind
his heirs in the survival action. .. but couldt nond the personal wrongful-death
claims.”); Kellogg 166 S.W.3d at 738. Like the wrongful death clammlindal Saw
Plaintiffs’ wrongful death claim arises by law fireir sole benefit as surviving children
and parents, not as heir€Compare8 71.004(a)with § 71.021(b). Unless some other
extracontractual justification compels arbitratiomder the Plansee infra the wrongful

death claim is not affected by the Plan’s arbitrafprovisions.
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Like the plaintiff inJindal Saw however, Lee also brings a survival claim. While
she is a non-signatory to the Plan, Lee’s rightadministratrix of the Shanks estate are
“wholly derivative” of Mr. Shanks’s rights at thierte of his death.SeeJindal Saw 2008
WL 2186086, at *9 (citindRussell 841 S.W.2d at 345). Plaintiffs acknowledge tiat
Shanks was a signatory to the Plan. [Dkt. No. 3F. fSection 2.3 of the Plan mandates
that all claims for personal injury to Mr. Shanke hrbitrated. Therefore, like the
survival claim inJindal Saw Lee’s survival claim falls under the arbitratiprovision.
The inclusion of a survival claim also distinguishbis case fronrKepka Patterson and
Washburn because the plaintiffs in these cases did nagkaisurvival claim jointly with
their wrongful death claim.

C. Application to Death Benefits Under the Plan

This case involves not only wrongful death and saivclaims, but also in play
are death benefits which arise under Section 3the®fPlan. As evidence of Plaintiffs’
efforts to invoke the Plan, Swift puts forth varoletters. In two letters sent shortly
before this lawsuit was filed, the children’'s ati®y communicated to Swift the
children’s desire to claim the death benefits coefi by Section 3.2 of the Plan. [Dkt.
No. 39 11 6-7id. App’x B & C]. Swift also points to a letter ses¢veral months after
suit was filed, in which the children’s attorneyicated a desire to obtain death benefits
without being subjected to the Plan’s arbitratiequirement. [Dkt. No. 39 {1 8-1f@!.
App’x D]. Moreover, the Magistrate ordered Pldiistiand Intervenors to indicate
whether they still sought benefits under the Pl@ibkt. No. 47]. Intervenors (i.e., Mr.
Shanks’s parents) represent that they do not sereéfibs under the Plan at this time, but

also state that they do not wish to waive theintri seek such benefits. [Dkt. No. 49 |
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11]. Plaintiffs (i.e., the children) representtttieey have made a claim for death benefits
under the Plan, yet wish to reserve the right tecldim such benefits if the Court
determines that such benefits fall under the Plarbgration clause.Iq. § 14].

Pursuant to the Texas Supreme Court's guidancévaekley the Court will
scrutinize “the substance of the claim,” and is netessarily bound by Plaintiffs’
pleadings.Seel80 S.W.3d at 131-32. While the pleadings domeition death benefits
under Section 3.2 of the plan, Plaintiffs’ condantl admissions demonstrate an effort to
obtain such benefits. Unlike wrongful death bessefinder § 71.004, the Plan’s death
benefits—including a potential payout of up to $0BD to the beneficiaries—arise
solely by virtue of the contract between Swift aiid Shanks. In other words, liability
“arises from the contract” and “must be determibgdeference to it”; liability does not
arise “from general obligations imposed by lavcéeWeekley180 S.W.3d at 132.

The Court believes, however, that Plaintiffs’ pitegation conduct cannot be
characterized as extensive involvement in the eshtrinWeekleyVon Bargen oversaw
many aspects of the performance of the contrag lbafore litigation commenced. Here,
Plaintiffs did not seek any benefit from the Platvieen Swift and Mr. Shanks until after
Mr. Shanks’s death. Nevertheless, the natureeotémtract in this case is different from
that inWeekley The purpose of the contract\vieekleywas to build and sell a home—a
contract which waited for no conditions precedesfole binding the parties to act. The
purpose of Section 3.2 of the Plan was to compendat Shanks’s children in the event
of his injury or death. The children could notls@ebenefit under the Plan until such
contingency had occurred. Given this differendee fact that Plaintiffs sought no

benefits until after Mr. Shanks’s accident does neoider the doctrine of direct benefits
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estoppel inoperative. By actively seeking a “dirbenefit” under the Plan, Plaintiffs
have obligated themselves to accept the Plan’sdmrtamely arbitration.

The facts of this case contrast witimdal Saw in which Yvonne Lara brought a
wrongful death claim under 8 71.004, but soughtadditional death benefits under the
plan signed by Carlos LaraCf. 2008 WL 2186086, at *1, *4 (“The parties agree that
the agreement did not provide for death benefitsHgre, Plaintiffs seek recovery under
the wrongful death statute as well as under SecBdh of the Plan. Because the
“substantial and direct” death benefits exist ol virtue of the contract between Mr.
Shanks and Swift, the doctrine of direct benefistoppel prevents Plaintiffs from
denying or evading the burdens of the contr&deWeekley180 S.W.3d at 127, 134.

d. The Arbitration Agreement Covers Death Benefits

While Plaintiffs acknowledge that they seek thenRladeath benefits, they next
argue that such benefits are not covered by th@<dabitration clause. [Dkt. No. 49 11
12-20]. Plaintiffs concede that Mr. Shanks sigrikd Plan, and do not contest the
validity of the Plan or its arbitration clause. KIDNo. 37 { 3]. Because the validity of
the arbitration clause is uncontested, the Coudtmasolve any doubts about its scope in
favor of arbitration. SeeKellogg 166 S.W.3d at 737. Additionally, “the only detes
pertinent to the gateway question of whether psudi® bound to the agreement’s clause
to arbitrate are those contractual defenses of nswonability, duress, fraudulent
inducement, and revocation.Jindal Saw 2008 WL 2186086, at *7 (citinth re First
Merit Bank, N.A.52 S.W.3d 749, 756 (Tex. 2001)).

The Court holds that Plaintiffs’ claims for deaténlefits under the Plan must be

arbitrated. Plaintiffs do not raise any contrattlefensescf. id.,, but rather, argue that
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their claims are beyond the scope of the Plan’dration clause. Plaintiffs point to the
clause which excludes from arbitration “any legalequitable claim under ERISA for
benefits, fiduciary breach, or other problem orefetolely relating to benefits payable
under this Plan.” However, Plaintiffs ignore trentence directly following the ERISA
exclusion. It reads: “The determination of whetheclaim is covered by this Section
shall also be subject to arbitration under thistiSac

What is more, after thoroughly reviewing the recadtte Court concludes that
Plaintiffs have not made “legal or equitable clainmsler ERISA.” Plaintiffs agree: they
state only that they “could sue under ERISA.” [DKD. 49 1 18]. The Court finds that
Plaintiffs’ claim for death benefits under the Planfor “physical . . . damage, harm or
death which relates to an accident,” and theref®mithin the scope of the arbitration
clause. Even if this question were seriously inltpunder the terms of the arbitration
clause, it would be submitted to the arbitratoinaly, the Court is troubled by Plaintiffs’
stated intent to disclaim the Plan’s death bendfitise claims must be arbitrated. [Dkt.
No. 49 § 14]. This looks suspiciously like an atpe by a nonsignatory to “both have his
contract and defeat it t00."SeeWeekley 180 S.W.3d at 135. The claims must be
arbitrated.

In sum, the Court holds that Plaintiffs are notigdiied by direct benefits estoppel
to arbitrate the wrongful death claim. Howeverglmust arbitrate the survival claim
brought on behalf of Mr. Shanks’s estate. Pldmtihust also arbitrate their claim for
death benefits under Section 3.2 of the Plan. hénrtext section, the Court holds that
Plaintiffs’ remaining wrongful death claim is faelly intertwined with the other claims

brought in this action, and therefore must be |gistibmitted to arbitration.
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2. “Factually Intertwined” Wrongful Death Claims

The parties have not considered whether the abiityaof the survival and death
benefits claims mandates submitting the remainddrlaintiffs’ claims to arbitration.
SeeWeekley180 S.W.3d at 132 & n.Z5.The Court now holds that Plaintiffs’ wrongful
death claims are indeed “factually intertwined” lwithe survival and death benefits
claims, and therefore must be arbitrated along$idether claims.

As discussed above, if Plaintiffs had only purs@eavrongful death claim, it
would not be subject to arbitratiorsee, e.gKepka 178 S.W.3d at 294-96. Such claim
exists independently of any contract between MrarBe and Swift. Liability would
arise not under the Plan’s terms, but rather, “figemeral obligations imposed by law.”
SeeWeekley 180 S.W.3d at 132. This is because wrongfultde&tims sound in tort,
not contract, and thus are not controlled by thenPISeeFleetwood Enters., Inc. v.
Gaskamp280 F.3d 1069, 1075 (5th Cir. 2002).

However, even when a litigant asserts claims agibioth in contract and in tort,
an agreement to arbitrate contract disputes mayineeqrbitration of tort claims as well.
The Texas Supreme Court has held that “Texas lawrdgahe joint resolution of multiple
claims to prevent multiple determinations of theneamatter.” Jack B. Anglin Co., Inc.
v. Tipps 842 S.W.2d 266, 271 (Tex. 1992) (citation omittedn Tipps the City of
Jacksboro contracted with Anglin to construct a ddih at 267. The contract had a
clause requiring that all questions “under the Canit be arbitrated.ld. The City sued

Anglin, alleging substandard work, and brought mkifor breach of contract and

* Moreover, neither party has addressed whethehdestefits under the Plan are cumulative to staguto
wrongful death remedies, or whether Plaintiffs'iicldor benefits under the Plan constitutes an elacf
remedies preventing them from seeking damages uBdetion 71.004 of the CodeSeeWeekley 180
S.W.3d at 132 & n.26. However, because it will paarbitration of all claims, the Court will notswer
this question at this time.
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negligence, as well as misrepresentation undeCtmsumer Protection—Deceptive Trade
Practices Act (DTPA).Id. After finding that the arbitration clause covetbéd contract
claim, the Supreme Court held that the DTPA claad to be arbitrated as well:

The City alleges that Anglin’s goods and serviceseMess than Anglin

represented they would be. Evidence to supposetladlegations will be

required to establish the City’s breach of contr@daim. Although the

City’s misrepresentation claims are grounded ire@al theory distinct

from its contract claim, they are factually inteirted, and thus are subject

to the arbitration provision of the contract.
Id. at 271.

The Supreme Court Weekleyreiterated the principle that “factually intertveii’
contract and tort claims should normally be arketlatogether:

Nonparties face a choice when they may plead imeeitontract or tort,

but pleading the former invokes an arbitration stalroad enough to

cover both (as most do). If they pursue a claim tioe contract,” then

they must pursue all claims—tort and contract—iteation.
Weekley180 S.W.3d at 132 & n.25 (citingpps 842 S.W.2d at 271). A Texas Court of
Appeals recently noted that claims would “come iwmitthe scope of the arbitration
provision” if the allegations supporting the adualal claims “touch upon the subject
matter of the agreement containing the arbitragpyovision.” In re Bath Junkie
Franchise, Inc.246 S.W.3d 356, 366 (Tex. App.—Beaumont 2008y.@toceeding [no
mand. h.]). In that case, the court held that beedthe same nucleus of facts” supported
claims of breach of contract, fraud, and conspiraaVy claims would be arbitrated
pursuant to an agreement contained in the pacdegract. Id. at 366-67.

No cases appear to have discussed when a nonsigaattaim for wrongful

death is “factually intertwined” with a survivalaszm brought on the decedent’s behalf, or
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a claim for death benefits under an employment .plaklowever, the Court easily
concludes that Plaintiffs’ wrongful death claim rnsedhe “factually intertwined”
standard. The proof to establish liability for wgbul death—in this case, negligence or
gross negligence—will be identical to the proof essary to establish liability for the
survival claim. Moreover, Plaintiffs’ claim for déh benefits under the Plan concerns
“the same nucleus of facts” which would be at issua@a wrongful death claim: the
circumstances surrounding the death of Mr. Shaakd,the recovery to which Plaintiffs
would be entitled. SeeBath Junkie 246 S.W.3d at 366-6/ack v. Crossroads53
S.W.3d 492, 516 (Tex. App.—Fort Worth 2001, petidd) (holding that “the same
allegations gave rise to both the wrongful deatth survival actions”). The Court found
in the preceding section that, in seeking deatrefiisnunder the Plan, Plaintiffs have
brought suit “on the contract."SeeWeekley 180 S.W.3d at 132. Therefore, judicial
policy requires that the wrongful death claim bémiited to arbitration jointly with
Plaintiffs’ claim for death benefits and Lee’s swal claim brought on behalf of the
estate of Mr. Shanks.
3. Third-Party Beneficiary & Family Law
Because the Court has concluded that all claimeri@sk by Plaintiffs and

Intervenors must be submitted to arbitration, tleeir€will not consider Swift’'s alternate

® Strangely, the Court of Appeals dindal Sawdid not directly address what would become of Yhen
Lara’s wrongful death claim after the estate’s swalvclaim proceeded to arbitrationSee2008 WL
2186086, at *7-8, *10. After applying the standdod whether to grant the extraordinary remedy of
mandamus, the court merely held that the trial tdid not abuse its discretion in declining to ca@inp
arbitration of the wrongful death claimd. at *10. The court thus never considered whetherdaims
were “factually intertwined.” The court did indiea however, that the arbitrator should first decitle
merits of the survival claim, whereupon the arbdrs findings would bees judicataon the merits of the
wrongful death claim.ld. at *7 (citingW. Dow Hamm IIl Corp. v. Millennium Income Fundl_C., 237
S.W.3d 745, 755 (Tex. App.—Houston [14th Dist.] 20@rig. proceeding)). Because in this case the
Court holds that all claims must be arbitrated #edcase dismissed, the questiomesf judicatawill not

be implicated.
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arguments that: (1) the children are third-partgdfeiaries of the Plan, or (2) that Mr.
Shanks had authority under Texas family law to rgdchildren to arbitrate their claims
relating to his injury or death.

D. Stay or Dismiss?

Section 3 of the FAA requires that, upon a party@tion, a court shall stay an
action brought “upon any issue referable to arbara” 9 U.S.C. § 3. Section 3 says
nothing about dismissal, but “[tjhe weight of auiboclearly supports dismissal of the
case wherall of the issues raised in the district court mussblemitted to arbitration.”
Alford v. Dean Witter Reynolds, In@75 F.3d 1161, 1164 (5th Cir. 1992) (emphasis in
original) (citations omitted). In such a case, aurt may dismiss the action with
prejudice, as “retaining jurisdiction and stayihg &action will serve no purposeld. All
claims brought by Plaintiffs and Intervenors instbase are subject to arbitration. Swift
has asked the court to dismiss the case. [Dkt.3%¢. The Court will oblige, and
dismiss the action with prejudic&eeReynolds v. Halliburton Cp217 F. Supp. 2d 756,
758 (E.D. Tex. 2002) (dismissing with prejudiced; Jureczki v. Banc One Tex., N.A.
252 F. Supp. 2d 368, 379-80 (S.D. Tex. 2003) (Imgidhat unless the party seeking

arbitration requests dismissal, dismissal shoulditigout prejudice).

® Swift has moved for leave to file a sur-sur-replyd moved to strike portions of Plaintiffs’ sur-hep
[Dkt. Nos. 52-53]. Because neither the sur-sutyrepr the objected-to evidence impacts the didjposi
of the motion to compel arbitration, Swift's mot@are denied as mooGeeCont’l Cas. Co. v. St. Paul
Fire & Marine Ins. Co, No. 3:04-cv-1866-D, 2006 WL 984690, at *1 n.6[NTex. Apr. 14, 2006).
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[11. ORDER

For the foregoing reasons, the Court herédiANTS Defendant’s Motion to
Compel Arbitration. [Dkt. No. 35]. All claims amded in the above-styled action shall
be submitted to arbitration in conformity with tiidan. All remaining motions are
DENIED as moot. [Dkt. Nos. 52, 53, 64, 69, 71, 74-76]. Thisiactis hereby
DISMISSED with prgudice. A separate Final Judgment will issue.

IT IS SO ORDERED.
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